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LEGISLATIVE POLICY IN BRAZIL: LIMITS AND POSSIBILITIES
by Felipe de Paula
1. Legislative-regulatory policies are focused on legal quality and perform-
ance and assume the completeness of the rule-drafting process, the deep
shift in parameters used to measure legislative quality (which currently
apply to the assessment of results) and the predominance of goal-oriented
and instrumental features.
2. The diffusion of legislative-regulatory policies in the past 25 years has
occurred without convergence and is very dependent of local contexts,
although it is possible to detect a current cross-fertilization and a conse-
quent approximation between different policies.
3. Given the current abundance of legislative-regulatory policy elements
(tools, methodologies, functions), the regulatory policy toolkit shall be
reframed in a more useful and functional proposal.
4. Legislative-regulatory policies are not magical or infallible; each mechan-
ism faces strong inner limitations and particular hindrances related to
their implementation in different scenarios.
5. A legislative-regulatory policy exists in Brazil at least since 2002; how-
ever, data shows it is frail, obsolete, not reliable and has undoubtedly
failed to produce satisfactory results, especially in connection with sub-
stantive aspects of regulation.
6. There is room for a new Brazilian legislative-regulatory policy that surely
can be informed by North-American and European experiences and
initiatives, but it shall observe and be adapted to the current Brazilian
scenario.
7. At the macrolevel, the institutional design and dynamics (prominence
of the Executive Branch in lawmaking and rulemaking), the coalitional
presidentialism (a powerful explanatorymodel to the Brazilian presiden-
tial regime) and the kind of legislation Brazil produces shall be on the
spotlight.
8. At the microlevel, practical aspects related to drafting and rulemaking
such as the current procedural design and dynamics, the relative import-
ance of central and peripheral governmental actors and the resilient
formalist and legalist culture regarding legal drafting shall be on the
spotlight as well.
9. With few caveats, there are five suggestions to a new legislative-regulat-
ory policy in Brazil: strong shift in the procedure and in the content of
current ex ante regulatory impact analysis; gradual adoption of ex ante
evaluation; employment of legislative tests and experiments; use of
proposals arising from behavioral approaches; use of secondary compo-
nents such as legislative roadmaps.
10. There are necessary assumptions to the implementation that arise out
of both the difficulties of the arrangements in force in Brazil and the
features of the available alternatives.
11. Despite all the institutional, political, economical and technical limita-
tions, a new legislative-regulatory policy shall be able to increase the
quality and the performance of legislation and regulation in Brazil.
12. Lawmaking in Brazil shall adopt evidence-based approach; to ensure
reliable data, evidence shall not be collected during Carnival, elections
or World Cups.
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